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I. The New New Law and Development
It’s easy to view the fall of the first Law and Development movement as a corollary to
the end of modernist urban planning. For one thing, the two events coincide. The
writing on the wall for followers of Le Corbusier and Robert Moses was the demolition
of the Pruit-Igoe public housing project in St. Louis in 1972. In 1974, the Law and
Development movement received a similar prophecy, when two of its own patriarchs
famously announced the movement’s programmatic failure. i
Additionally, critics of the two movements have faulted them for similar sins of
intellectual and cultural hubris. Architectural critics pointed to the destruction of
formerly viable neighborhoods to make room for massive building projects, essentially
transposing cold, universalist abstractions over living communities. As scholars, critics,
and the general public noticed, urban dwellers did not take well to living in the
instantiation of someone else’s schematic. Similarly, much of the criticism of the Law
and Development movement pointed to its lack of sensitivity to context. The movement
was seen as another culturally insensitive, centralized attempt to make over a society. ii
Significantly, observers of both urban planning and law and development began to apply
the same organic metaphors to their respective subjects. Just as the heart of a city could
be ripped apart by a new freeway, the transplantation of a legal code could result in organ
failure. iii
The similar fates of modernist urban planning and the first law and development
movement fit well into a common story about recent intellectual history. This story has
been told in similar ways by proponents of two different ideas. The first idea, that social
change through legal or government action invariably leads to unintended consequences,
has been developed by neo-classical economists into a broader program for political and
economic reform. The second idea challenges not the efficacy but the veracity of
working in the name of universal values such as progress, freedom, and human rights. It
has been linked to various radical projects that comprise postmodernism. Incidentally, as
anthropologist David Graeber has pointed out, the divergent political allegiances of the
proponents of these two ideas belie a number of structural similarities between their
arguments. iv
Obviously, the trajectory of law and development depends on more than its affinity with
other fields or its place in intellectual history. We could not imagine the movement
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arising in the time and manner that it did without, for example, the rise of the American
civil rights movement. The civil rights movement created unusual and justifiable interest
in using legal reform to effect social change. Similarly, the decolonization of Africa and
the Kennedy administration’s new call for partnership with Latin America create a
demand for development projects of various types. The law and development movement
thus arose partly out of various donors’ willingness to experiment with any plausiblesounding development project. The historical window for law and development work in
the 1960’s and early 1970’s might have opened and closed when it did, regardless of the
climate in other parts academia.
Still, when law and development reemerged in the early 1990’s, its practitioners were
influenced by both pessimism toward state planning and sensitivity to cultural difference.
Much of the initial pressure for international legal reform during this period came from
economists at the World Bank and International Monetary Fund, both of which pushed
for deregulation of firms and markets in developing and former communist countries.v
Some scholars inspired by neo-liberal thought emphasized the importance of enacting
investor-friendly substantive legal codes. Rafael La Porta and his colleagues, for
example, compiled comparative statistics attempting to show that “the correct legal code
is critical for efficient financial markets, which are in turn critical for development.” vi
Other neo-liberal scholars interested in public choice theory promoted legal reforms that
would create systems of rational incentives.vii Reading the work of these scholars often
gives one the impression that the role of legal reform movements in the developing world
should be subtractive: governments should be given incentives to shed inefficient and
irrational restrictions on the market. In this view, any constructive project usually deals
with shoring up property rights or reducing transaction costs.
The role of radical postmodernist theory has been comparatively attenuated in law and
development, a phenomenon that some ascribe to the more practical-minded nature of
legal scholarship.viii However, it too does have some important proponents, exemplified
by Pierre Legrand of Université Panthéon-Sorbonne (Paris I). Legrand’s scholarship
focuses on the dangers of ignoring context and difference in law. “When one researches
the law,” he has written, “one is implicated in a matrix of inexhaustible specificity …
Indeed, the matrix of associative context which energizes usage in any law can be
replicated in another law only partly … not unlike the translation of a poem.”ix While
other law and development scholars would not go so far as to equate the task of
transplanting legal rules with translating a poem, many do feel an inchoate need to
acknowledge the cultural contingency of the law.
Despite the continuing influence of neo-liberalism and post-modernism, though, there has
been a boom over the past five years in interesting law and development work which
shows allegiance to neither school of thought. In part, this new work seems to shed the
view common to neo-liberalism and postmodernism that legal transplantation is somehow
an illegitimate historical aberrations. A number of recent comparativists and law and
development scholars have, albeit to different ends, stressed the historically
commonplace nature of legal borrowings.x Additionally, recent articles about legal
transplantation have focused increasingly on the specific conditions under which efforts
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at transplantation have succeeded or failed. Generally, contemporary thinkers have been
more concerned with the process of transplantation or with the particular cultural or
social conditions that foster or inhibit it.
Recent scholarship on legal transplantations can be divided broadly into two categories:
those which emphasize the role of culture and cognitive structures and those which
emphasize the role of politics and institutions. The work of Daniel Berkowitz and his
colleagues exemplifies the first category.xi For the Berkowitz group, laws receive their
import from the stock of meanings and values available in a given society. If the
transplanted laws assume stocks of meaning that are not locally available, the new laws
are likely to react negatively with the preexisting local stocks. “While many, although
not all of the countries that received law from the West had formal legal orders prior to
transplantation,” they argue, “the transplantation of Western law not only accelerated the
development of a formal legal order, but altered the preexisting order profoundly, and not
infrequently with detrimental outcome.”xii In order to avoid these detrimental outcomes,
law and development practitioners must ask whether there is demand for a law prior to its
reception. If the local population is already familiar and comfortable with the principles
of law being introduced, the transplanted law is much more likely to be effective.
Culturalists offer a variety of prescriptions for law and development practitioners.
Berkowitz, et al., see an important link between the manner in which the law was
transplanted and the success of the transplantation. If an outside power requires an
abrupt change in legal norms, the transplantee is likely to be “unreceptive” to the new
laws. By contrast, if a country freely chooses to adopt a transplant from among
competing legal models or if a legal system is transplanted gradually, the transplantee is
much more likely to be “receptive.” Thus, the legitimacy of the process through which
the legal transplants are adopted turns out to be key factor in the success of the new legal
system.xiii
Other culturalists have advocated an experimental method for introducing legal
transplants. John Merryman and Thomas Franck, for example, urged practitioners to
adopt more complex research methodologies. Practitioners should first develop a theorybased hypothesis about what the transplantee needs, then work with their counterparts in
the transplantee countries to clarify these needs, and finally to use both quantitative and
qualitative studies to evaluate the impact of the new laws and tailor them as necessary.xiv
In his version of this approach, Jeremy Kingsley goes so far as to suggest that law and
development practitioners should establish a number of disciplinary teams, such as an
anthropology team, a sociology team, and a philosophy team, to study and help
implement legal transplants.xv
The other category of articles, those that emphasize politics and institutions, tend to focus
less on cognitive and cultural misunderstandings between groups and more on the
divergent political interests with the transplantee society and between source and
transplantee countries. An early example of such thought emerges in the work of
comparativist Oscar Kahn-Freund. Evaluating the reception of continental ideas about
administrative law in England, Kahn-Freund notes that if it were to adopt a continental
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regime, England would have to substantially alter the position of the English Bar. If such
changes were to reduce the traditional power of the Bar and Bench in English life, they
would face the resistance of a powerful and organized lobby.xvi
Frank Upham, another scholar interested in the politics of legal transplantation, has taken
aim at culturalist views as arbitrary and inefficacious. He has argued, for example, that
the cultural traits now associated with the Japanese resulted from a deliberate program by
that nation’s elites to overhaul its institutions and economy. Further, the ability of the
Japanese system to preserve itself is much better explained by balances of power and
political maneuvering than by innate cultural traits.xvii The greatest danger to a law and
development practitioner, it would seem, is naïveté toward the local politics of the host
country.
Some thinkers have taken elements from both the culturalist and political/institutionalist
approaches. Jonathan Miller, for example, proposes creating a typology of legal
transplants based on the motives of the recipient.xviii Some legal transplants are best
described as “entrepreneurial” in the sense that they are advocated by groups that would
gain power and prestige if the transplant is made. Similarly, some transplants are
externally imposed and, lacking any internal constituency, are likely to wither once the
external pressure subsides. However, some legal transplants are best understood as
legitimacy-generating, and these transplants have interesting properties that can only be
explained by reference to cognitive and cultural theories. Miller observes that these
legitimacy-generating transplants often acquire an almost totemic power for citizens of
the transplantee country. Since the law was adopted for its prestige more than for its
content, the transplantee tends to deny even sensible adjustments to local conditions,
believing that any changes in the law, even if justifiable, will have corrupting influences
on its purity. At the same time that fidelity to the letter of the law dominates, however,
inquiry into its spirit remains superficial.xix Such a consequence cannot necessarily be
explained by the political interests implicated by the law, but suggest a cognitive or
cultural basis.
As Miller’s work suggests, political and cultural explanations do not have to be mutually
exclusive. Miller himself has shown some instances where both seem to be in play.
However, the law and development field has yet to articulate a general theory of
reception that explains how exactly the two relate. The advantages of such a theory are
multiple. First, a comprehensive politico-cultural theory of legal transplantation would
allow law and development scholars to systematically connect their work to the
contributions of other disciplines. Second, it could generate hypotheses that could then
be tested empirically. Third, a theory of both the cultural and political factors could help
participants from both developed and developing countries to better understand their
respective roles in the process of legal transplantation.
As theorists and practitioners work toward such a theory, I hope that they will consider
the groundbreaking work of philosopher Charles Taylor. His most recent book, Modern
Social Imaginaries, shares many of the central concerns of the law and development
movement. I believe, in fact, that one can extract from a close reading of Modern Social
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Imaginaries an outline of what a future politico-cultural theory of legal transplantation
might look like.
II. The Many Prolegomenas to Modern Social Imaginaries
Taylor has often been applauded for the breadth of his philosophical interests, which
notably include issues of identity and recognition, multiculturalism, the self, language,
and the philosophy of social sciences. However, throughout his career, these disparate
interests have been linked by a central concern for mediating between distinct groups and
ideas. In the 1960’s, Taylor ran for the Canadian Parliament four times, including once
against sitting Prime Minister Pierre Trudeau. His particular interest during that period of
serious debate over Quebecois secessionism was bridging the gap between Francophone
and Anglophone Canadians. He argued vigorously that Quebec should be able to act to
protect its cultural distinctness while remaining a part of Canada.
More recently, Taylor, a practicing Catholic, has called upon secular thinkers to better
understand and appreciate the perspectives of religious people. In two works published
within the past five years, A Catholic Modernity? and Varieties of Religion Today, he has
argued that religion has a permanent place in the modern world and that religion, in and
of itself, is not a threat to liberal democracy. Modern Social Imaginaries is in a sense a
continuation of this interest in religion: Taylor writes in his acknowledgements that the
work is an expansion of the middle chapters of a forthcoming book called Living in a
Secular Age.xx
As it continues these long-standing interests, Modern Social Imaginaries also draws on a
number of more specific philosophical arguments that Taylor has developed in his
previous work. Two in particular deserve a detailed explanation.
The first argument figures prominently in Taylor’s essay “The Politics of Recognition,”
where he sets out an account of how in modern life, individuals and peoples form
identities. For both pre-modern and modern people, he notes, identity cannot be formed
autonomously from others. We come into our identity, rather, by being recognized as
having certain qualities and values – both by society at large and by certain “significant
others,” individuals such as parents, siblings, friends, and lovers. However, the cultural
transformations of modernity have changed how others recognize us. “In an earlier age,”
Taylor states, “Recognition never arose as a problem. General recognition was built into
the socially derived identity by virtue of the very fact that it was based on social
categories that most people took for granted.”xxi In other words, certain key aspects of
one’s identity, such as religion, social strata, and occupation, were both fixed onto an
individual by birth and attached to an entire network of values and attributes. By
contrast, forming an identity in the modern age requires that an individual or group find
and express a unique identity “from within.” The individual or group still has to gain this
identity through exchange with others – we moderns, despite appearances to the contrary,
do not have a meaningful a priori “I” – but the content of that exchange with others is not
fixed in advance. Thus, crucially, Taylor writes, “What has come about with the modern
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age is not the need for recognition but the conditions in which the attempt to be
recognized can fail.”xxii
When one considers that debates over and reflection about the content of a nation’s laws
might be part of the process of national identity formation, we begin to imagine the
consequences of identity failure. In The Ethics of Authenticity, Taylor describes of the
symptoms of a failure of recognition. Quoting Rousseau, he argues that a society begins
a slide into decline when its members begin to value fame, or the esteem which others
bestow indiscriminately, over merit, or the esteem which others recognize as the result of
one’s own work.xxiii When a person or society sees identity as something to be taken
from others rather than something to be grown, they are more likely to find corruption,
malice, and strategic behavior to be acceptable means of obtaining recognition. They are
less likely, one would surmise, to internalize respect for the law.
The second argument concerns the nature of historical causation. Taylor raises this
argument in his magnum opus Sources of the Self, in anticipation of an objection to the
book’s general project. In Sources of the Self, Taylor traces the intellectual history of
modern morals through close readings of a number of important philosophers. However,
he makes only glancing reference to the social, economic, and institutional changes that
were taking place as these philosophers were writing. How can a responsible academic,
an interlocutor might ask, present a theory of the development of the self that does not
take these forces into account?
Taylor first addresses this objection with a qualification. Sources of the Self, he says, is
not intended to offer a causal explanation of the development of the modern self. What it
is intended to do is to reconstruct what was spiritually, morally, and philosophically
appealing about these new aspects of identity. Therefore, the work is proffered to offer
only a partial account of people’s motivations.xxiv
Yet, Sources of the Self is not completely useless for those seeking to understand the
“how” of history. As Taylor points out, “All historiography (and social science as well)
relies on a (largely implicit) understanding of human motivation: how people respond,
what they generally aspire to, the relative importance of given ends and the like.”xxv A
picture of historical motivation that, like a vulgar form of Marxism, includes only
economic explanations cannot account for the variety of reasons that people make
decisions. An accurate historiography must be some sort of “diachronic-causal story”
which takes into account both the “material” changes such as the increase in trade, rise of
bureaucracy, etc. and the “spiritual” changes in people’s aspirations.xxvi
At this point, Taylor makes his first observations about the relationship between moral
ideas and social practices. He observes: “The basic relation is that ideas articulate
practices as patterns of dos and don’ts. That is, the ideas frequently arise from attempts
to formulate and bring to some conscious expression the underlying rationale of the
patterns.”xxvii A consequence of this relationship is not only to deny vulgar Marxism, but
also to deny the idea of a purely ahistorical or completely revolutionary political theory.
“Revolutionary projects,” he says, “can only be formulated in opposition to what exists

Global Law Books- www.globallawbooks.org

Global Law Books- www.globallawlbooks.org

… If we articulate any rationale at all, it must involve an interpretation of current
practice; it may also be projecting something new and untried.” xxviii
The relationship between morals and practice will be a central concern when we turn to
Modern Social Imaginaries. As a premonition of how this relationship will be related to
the questions of law and development, though, Taylor offers the following thoughts in
Sources of the Self:
We are incapable of fully chronicling, let alone
understanding, all the practices which have been forced to
the wall in the rush to gain the military disciplines and
technological-economic capacities which all societies need
to survive. But obviously the “pay-off” of these practices
has had a crucial effect on the development of both
European and non-European societies, and the prestige of
the self-understandings associated with them – as these
have been interpreted – has had a fateful importance for the
development of cultures.xxix
III. The Nature of Society as Imagined Communities
As I mentioned above, Modern Social Imaginaries is an expanded version of the middle
chapters of a larger forthcoming book called Living in a Secular Age, which itself is an
expansion of Taylor’s 1999 Gifford Lectures at the University of Edinburgh, in Scotland.
Given that it is an expansion on an argument from within an expansion on an argument,
one might predict that the discussion in Modern Social Imaginaries would focus narrowly
on a single project. However, it turns out that there are a number of intertwined agendas
within Modern Social Imaginaries, which span almost the entire breadth of Taylor’s
unusually broad interests.
Most obviously, the book introduces the idea of a social imaginary and then, by showing
how social imaginaries work in history, builds an account of historical change. Taylor
illustrates this account with historical interpretations of the French and American
Revolutions. Modern Social Imaginaries also discusses the content of three characteristic
modern social imaginaries – the economy, the public sphere, and popular sovereignty –
and explains their particular effects on our modern outlook. These modern social
imaginaries have their own histories, which Taylor also narrates.
Further, Taylor discusses the nature of “moral orders,” which can be theories or social
imaginaries (we’ll discuss the crucial distinction between the two below) but are in both
cases the sort of accounts of our practices that Taylor describes in Sources of the Self.
The concept of a moral order is a key to Taylor’s discussion of religion and modern
secularity, which, as I mentioned, occupies the central project of Living in a Secular Age.
Moral orders have both hermeneutic and prescriptive functions: they can explain to us
why we do the things we do and they can prescribe actions for us to take in the here and
now. Additionally, moral orders have a “temporal” element. That is, they can position
us within time. Christian eschatology, the Nietzschean doctrine of eternal recurrence,
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and the Buddhist idea of time as an illusion represent the temporal elements of their
respective moral orders.
In our secular age, time is typically seen as unidirectional, evenly flowing, and endless.
Religious orders, both those of world religions like Christianity and Buddhism and those
of local folk religions, operate in a different experience of time. The temporal aspect of
religious orders form the background against which modern secular orders emerged.
Even among modern peoples, differences in religious orders remain and crucially shape
our experience of modernity.xxx
In this review, I shall focus principally on how Taylor employs the idea of a social
imaginary to explain social change and cultural difference. This leads first of all to a
question: what is a social imaginary? As Taylor explains, the term expresses a debt to the
ideas of Benedict Anderson, whose book Imagined Communities explored the
development of nationalism. Anderson uses the word “imagined” because “the members
of even the smallest nation will never know most of their fellow-members, meet them, or
even hear of them, yet in the minds of each lives the image of their communion.”xxxi
Thus, both an “imagined community” and a “social imaginary” evoke an understanding
of the world that is out of sight but not out of mind.
Theories also describe either a world we don’t know or invisible connections within the
world we do know. However, a social imaginary is not the same as a social theory.
Taylor explains: “My focus is on the way ordinary people ‘imagine’ their social
surroundings, and this is often not expressed in theoretical terms, but is carried in images,
stories, and legends.” xxxii To return to our earlier urban planning imagery, the difference
between a social theory and a social imaginary is the same as the difference between a
map and our felt familiarity with our own neighborhood.
A social imaginary is also related to the concept of a social space. A social space
involves all sorts of rules for how we should act in particular situations. Calling my
mother, holding or not holding an elevator door, buying a stick of gum to break a $20
bill, and waiting to cross the street all constitute rules within my social space. My social
imaginary, in turn, is my understanding of the implicit relationship between the rules in
my social space. It is not simply descriptive, though: my social imaginary also points out
what these rules ought to be and prioritizes their importance.
Thus, social imaginaries are necessarily value-laden. And since they derive values from
the relationships between practices, social imaginaries might sound like the Marxist
concept of ideology. For the Marxist, ideology is a picture of the world which
rationalizes the ruling class’s oppressive practices. The popular usage of ideology, which
connotes self-serving beliefs unrelated to reality, shares this original Marxist
understanding. Taylor recognizes the analogy to “ideology” and concedes that social
imaginaries can be false in the sense that they “distort or cover up certain crucial
realities.”xxxiii For example, a slaveholder’s social imaginary might block out the
intellectual and emotional life of slaves, even though the existence of this life should be
evident from experience. However, unlike the Marxist concept of ideology, social
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imaginaries can never serve solely as propaganda. They must retain a working
relationship to the real in order to orient one’s expectations to the actual practices of
one’s world.xxxiv
Just as Taylor’s concept of a social imaginary opposes the Marxist concept of ideology, it
also opposes the idea of some thinkers that the modern social world is somehow
“subtractive” of older social orders. The subtractive view holds that our notions of the
modern rational individual, the kind depicted in economic literature, emerged as old
myths were eroded and society became disenchanted.xxxv Optimistic subtractivists might
hold that this disenchantment leads to freedom and closeness to nature, while pessimistic
subtractivists might hold that it leads to atomization and nihilism.xxxvi Taylor disagrees
with both. Modern social imaginaries are no less social and no less imaginary (in
Anderson’s sense) than their predecessors.
There is one last quality shared by the social imaginaries that Taylor discusses. This is
that they exist in “metatopical” social space. Whereas “topical” social imaginaries occur
when people meet in a physical community, “metatopical” social imaginaries occur when
people are aware of the presence of others, even though these others are outside their
physical community. Thus, the Greek polis was a topical social imaginary while the
modern public sphere is a metatopical social imaginary. This is not to say that premodern societies lacked metatopical social imaginaries. The Church and the Empire
were important early examples of these. However, metatopical social imaginaries
become even more thickly implicated in the lives of modern people.
Taylor ascribes the growing importance of metatopical social imaginaries in part to the
concept in modernity of a “direct access” society. That is, instead of viewing themselves
as part of a chain of value – for example, extending from God through monastic orders to
ordinary peasants – modern people ideally conceive of ourselves as capable of an
unmediated relationship with God or with any person or position, whether inside or
beyond their community. The concept of “direct access,” in turn, is one of the unique
characteristics of modern society, which distinguishes it from various types of premodern moral orders.
To explain the general distinction between modern and pre-modern orders, Taylor relies
heavily on the anthropological concept of hierarchical complementarity.xxxvii In premodern orders, many social relationships tend to be structured as dualities, such as those
between men and women, master and slave, priest and layman, peasant and noble, etc. In
each of these dualities, each element contributes something of value to the other: for
example, the peasant provides the noble with food and rent while the noble provides the
peasant with protection. However, the elements are not regarded as of equal value and
the dominant element is always taken to encompass the inferior element. The
relationship is something like a synecdoche, where a particular part is taken to represent
the whole. Additionally, only the dominant element is seen in relationships with third
parties. The king has a relationship with the peasant, but this relationship is mediated by
the fact that the noble stands in for both the peasant and the noble in dealings with the
king. In juridical terms, the peasant has no standing before the king, except through the
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noble. Thus, we see the difference between mediated access in pre-modern societies and
direct access in modern societies.xxxviii
The relationship of hierarchical complementarity in pre-modern times linked the social
order to the cosmos. In the Western, Platonic-Aristotelian tradition, the king has the
same relationship to the kingdom as the lion has to animals or the Form to matter – not
simply by analogy but also by their respective places in a greater chain of being. If
something disrupts the order at one level, say through the usurpation of the throne, the
forces at another level are prone to react. Each level is in a sense “aware” and each has
human motivations, which an individual within such a moral order can perceive as the
complement or the reciprocal of his or her own feelings and intentions.xxxix To illustrate
this tendency, Taylor points to the scene in MacBeth where, the night of Duncan’s
murder, Duncan’s horses go wild, “Contending ‘gainst obedience, as they would / Make
war with mankind.”xl
Modern society, by contrast, breaks with relationships of hierarchical complementarity,
the mediated status of the social order, and the necessary link between the social order
and the cosmic order. In the modern conception, people are linked through relationships
of mutual benefit. People come together in the market to engage in free transactions.
They come together (if only hypothetically) in some sort of pre-political society when
they consent to form a government. And they come together as equal participants in free
debate over what this government should do.
Yet, as Taylor himself points out, the moral order defined by relationships for mutual
benefit – which today permeates our social imaginary – began in the realm of theory,
articulated by philosophers such as Grotius and Locke.xli As we saw, Taylor
distinguishes between theories and social imaginaries. How, then, did a theory known
only to certain elites come to influence the whole of modern societies?
As he suggested in Sources of the Self, Taylor cannot accept accounts that would always
subsume moral ideas to “material” causes such as changing technology, institutions, or
climate. Nor can he plausibly put forth an account that would have an idea working itself
out through history without reference to social circumstances. Taylor could avoid
coming up with a diachronic theory of historical change in Sources of the Self, since the
question was tangential to his main project, but the need for an account of historical
change looms large in Modern Social Imaginaries.
Modern Social Imaginaries actually does not offer a theory as much as a series of
illustrations. This is appropriate, since the question Taylor posed for himself in Sources
of the Self and repeats here is one of human motivation – a subject that at least for now
lends itself to interpretation, i.e., hermeneutics, better than it does formal scientific
modeling. The illustrations that he chooses, chronicling the transformation of the
European nobility from warrior to courtier on one hand and the rise in modern ideas of
discipline and civility on the other hand, are intended to give a sense of the breadth and
flexibility of his approach. In the first case, changes in politics and sociology appear to
influence the education and culture of the nobility. In the second case, a social imaginary
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that contrasted civilization with savagery evolved into a political platform which
ultimately resulted in fundamental sociological and political changes.xlii
Let’s look first at Taylor’s account of the changing role of the nobility. To describe how
the nobles were transformed from “semi-independent warrior chieftains … to a nobility
of servants of the Crown/nation,”xliii Taylor introduces a series of contrasts between their
former role and the new environment that they increasingly found themselves in. In
England, the Tudors set about as a matter of political expediency to disarm the nobility in
the wake of the War of the Roses. The route to power under the Tudors was through
service at court. Increasingly, anyone who wanted influence in England had to operate in
London. However, operating successfully in the court and city required very different
skills than those which had been taught to previous generations of nobles. In a city or
court, one had to be prepared to make sense of complex relationships between people
from a variety of social strata – and to be adept at cultivating the favor of the powerful in
such an ambiguous atmosphere. Thus, a humanistic education made more sense than one
devoted to military training, since the former would train one to be pleasing in
conversation and discern the subtleties of political situations. The nobility began to see its
ideal role in society as one of refinement rather than ferocity. Sociological and political
changes led to a new social imaginary.xliv
At the same time that the new social imaginary of “courtesy” was being shaped, a
preexisting imaginary of “civility” was exerting its own influence. Taylor argues that the
ancient Greeks, among others, had believed in an opposition of “civil” and “savage,”
which corresponded to life in the city versus life in the country and also to the
characteristics of the home population versus the characteristics of outside barbarians.
This opposition also resonated with the Platonic dualism between form and nature.
According to the imagery of civility, the difference between one’s culture and the culture
of a barbarian people is the same as the difference between the intellectual order and
nature.
Partly due to the revival in classical studies, this opposition shaped the social imaginary
of the literate Renaissance elites. Yet, these elites saw clearly that their own society did
not comport with the ideals inherent in this dualism. Brawls, drunkenness, and license
were endemic among both commoners and nobles – and the presence of these forms of
barbarism undermined the elites’ claims to governing a civilized society. Thus,
enormous energy, well beyond that required simply to maintain the elites, was invested in
various forms of social discipline. These forms of discipline in turn spurred the
development of new institutions such as prisons and public schools.xlv
Taylor then goes on to explain how, despite their different origins, the ideas of courtesy
and civility ultimately dovetailed. Elites brought the prestige inherent in science, which
had grown in cultivated circles, to bear on problems of inducing civility in the people.
For example, military leaders broke down the human stride into its ideal elements and
reconstituted these elements into an ideal form of marching. They then drilled their
soldiers in such marching, creating an archetype for the new values of uniformity and
discipline.
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Through his discussion of courtesy and civility, therefore, Taylor illustrates what we
could call vertical, or historical, difference in societies. We saw how European cultures
adopted new social imaginaries and how these new imaginaries themselves transform
existing institutions and politics. While vertical difference describes one axis in the field
of all human social imaginaries, the law and development movement is naturally even
more interested in the second axis: horizontal, or comparative, difference. That is, how
does the concept of a social imaginary help us understand the differences across societies,
differences which we suspect lead to the success or failure of legal transplants.
For Taylor, answering this question of horizontal difference is the central contribution of
Modern Social Imaginaries. In the introduction, he discusses the implications of his
understanding of horizontal difference:
My aim here is a modest one. I would like to sketch an
account of the forms of social imaginary that have
underpinned the rise of Western modernity. My focus is on
Western history, which leaves the variety of today’s
alternative modernities untouched. But I hope that some
closer definition of the Western specificity may help us see
more clearly what is common among the different paths of
contemporary modernization.xlvi
His chosen method of demonstrating the specificity of the Western experience is to
compare two Western societies and to show how their modern social imaginaries differ.
These differences, Taylor further argues, are not incidental, but cut to the bone of each
society’s respective understanding of democracy and the role of government.
The centerpiece of Modern Social Imaginaries, then, is a two-chapter comparison of the
revolutions in France and America, and an analysis of their enduring impact on the
respective social imaginaries of the two countries. In both cases, the structure of Taylor’s
narrative is the same: he presents some salient features of popular pre-modern social
imaginaries, identifies the new modern moral orders that were gaining influence among
the elites, and shows how elements of the pre-modern social imaginary meshed with the
new social theories.xlvii
According to Taylor, a key distinction between the pre-modern social imaginaries in
France and America dealt with their means of protesting misrule. In France, the
relationship between the people and the king was heavily mediated through nobles and
royal ministers. In cases when the people were suffering under a deprivation, due, say, to
rising prices of grain, they would continue to view the king as a good ruler. It was the
king’s ministers who maliciously had betrayed his wishes and harmed the people. The
people therefore would be justified in rising up against the ministers, often killing them in
brutal public festivals. These uprisings, however, were not revolutionary in the modern
sense; they simply were designed to restore the proper mediated relationship between the
people and the king. Once the king was alerted to the uprising, royal troops would be
sent to pacify the region – killing, perhaps, some popular leaders, but also restoring grain
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prices and a sense of normality.xlviii Popular uprisings therefore acted as what systems
thinkers call a “balancing loop” – preserving, not disrupting, the relationships of
hierarchical complementarity.
The popular social imaginary in colonial America, on the other hand, was based on
colonists’ self-understanding as Englishmen. In England, there was a notion that the
people, nobles, and king all derived their respective social roles from an “ancient
constitution.”xlix Like the laws of Lycurgus in Sparta, this ancient constitution was an
immutable part of the cosmic order and effectively defined the English as a people.
Whenever one element of society transgressed the boundaries of its role, the other
elements of society had an obligation to set them straight. Again, though, the word
“constitution” should not delude us into thinking that the English social imaginary at that
time was somehow “more modern” than the French social imaginary. In both cases, the
ultimate source of authority existed outside secular time and was tinged with an element
of the supernatural. And in both cases, the purpose of an uprising against existing
injustices was not a renunciation of hierarchy, but an attempt to restore hierarchy to its
former position.l
In both France and England, then, the people held onto hierarchical, essentially
conservative social imaginaries. At the same time, though, groups within the educated
elite were absorbing works that advocated the nascent modern moral order. In England
and America, the works of John Locke, especially, influenced the new attitudes toward
government. In three important ways, Locke bridged the gap between pre-modern social
imaginaries and the emerging modern notion of society as an instrument for mutual
benefit. First, Locke justified his assertions in a Christian tradition by referring
frequently to both God and the Bible. Second, Locke called for a representative
government that could use, to a large extent, the institutions of parliament and local
assemblies already in place in the colonies. In a sense, he reinterpreted these existing
institutions to link them to his modern arguments. Third, Locke did not require that the
modern social imaginary permeate all spheres of life. He famously distinguished
between the relationship of king to subject and the relationship of father to children. The
latter was legitimate and, for him, based in nature, while the former was illegitimate in
light of the equality of all men.li
French revolutionaries, by contrast, were heavily influenced by Rousseau. While Locke
advocated institutions and laws as instruments for the mutual benefit of citizens,
Rousseau saw precisely this sense of instrumentality as a source of inequality. Like
Locke, Rousseau found inequality based on differences in social status to be illegitimate,
and advocated a society where people could return to a natural state of equality. Unlike
Locke, however, he thought that true equality was markedly different from mere civil
equality. His view in this sense was much more radical: equality and the achievement of
virtue required a full-fledged change of heart. And the community as a whole would only
be free when all citizens had achieved this change of heart, so that their individual desires
would reflect the general will.lii
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According to Taylor, Rousseau’s emphasis on the purity of the general will collided with
the pre-modern social imaginary to produce violent results. The initial uprisings in Paris
that led to the overthrow of the king were in a sense modeled after the traditional peasant
uprisings meant as appeals to the king. Once the king was overthrown, of course, there
was no one left to appeal to. Various factions of the revolutionary elite, meanwhile, were
jockeying for power. However, short of bringing back the king, there was no traditional
basis for them to claim authority. Different revolutionary groups, seeing themselves as
the virtuous minority amid the corrupt politicians within rival groups, fought for
increasingly radical versions of Rousseau’s vision of society. At the same time, since
there was no one to answer the people’s still essentially pre-modern desire for a leader to
restore stability and the food supply, the people continued to act out through violent
uprisings and murders. Ultimately, the revolutionaries’ desire for radical purity and the
people’s desire for scapegoating and restitution dovetailed. It was this confluence of elite
theory and social imaginary, not simply the turf battles between rival factions, that led to
the Terror.liii
In America, by contrast, the popular social imaginary and elite theories dovetailed in a
much more congenial way. Since the self-government envisioned by Locke was
compatible with colonists’ traditional state assemblies, post-revolutionary Americans
experienced the postwar period partially as a reversion. Of course, the framing of the
U.S. Constitution reflected in many ways a radical departure from the “ancient
constitution” of England. However, relative to the French Revolution, the differences
between American pre-modern and modern social imaginaries for the most part
amounted to differences in interpretations of the traditional practices, rather than changes
in those practices themselves.liv
Even if political camps within countries divided simply between those who want to retain
practices that fit the pre-modern social imaginary and those who wanted to more fully
instantiate the modern social imaginary, we can see that the content of the political
debates in France and the United States must be very different. The political programs
for progressives and the cultural flashpoints for conservatives might superficially seem
the same among countries, but these appearances belie real differences between their
respective interests. If such differences attend the relationship between countries as
historically intertwined as the United States and France, one can imagine that the
differences between Western and non-Western modern states must be even more
fundamental.
IV. Social Imaginaries, Politics, and Legal Autonomy
By now, we can begin to see some of the implications of Taylor’s work for law and
development. Before we explore these, however, we must first confront two established
scholarly approaches that would limit the relevance of Taylor’s theories.
The most obvious challenge to Taylor’s broad, hermeneutically-derived arguments comes
from Alan Watson, who, as we saw earlier, contributed to the evolving debate over legal
transplants by showing that they are historically commonplace. Watson argues that
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transplants have been successful more frequently than their critics allege because they
primarily affect the legal profession, and not the broader culture. Since legal professions
share similarities across borders, the barriers to transmitting legal ideas are much more
porous than they would be for other cultural exchanges.lv
Watson takes a self-consciously “extreme” view of the autonomy of the legal profession,
and other scholars have criticized his views. William Ewald, while granting the
importance of much of Watson’s work, distinguishes between a healthy “Weak Watson”
and a dangerous “Strong Watson.” The “Weak Watson” contributes to our understanding
of law and development and of the law generally by showing that the more vulgar forms
of “mirror theory” – the idea that law is a reflection of the political, social, and cultural
forces of the day – greatly oversimplify the functioning of legal systems. The “Strong
Watson,” on the other hand, sets up the mirror theory as a straw man by saying that its
proponents intend it to be a universal explanatory device, leaving no room for
considerations intrinsic to the legal profession. “Weak Watson” combats certain
sociological oversimplifications; “Strong Watson” entices us into another set of
oversimplifications.lvi
Still others have made initial attempts to distinguish between areas of law that are
affected by broader social, political, and cultural factors and areas that are relatively
autonomous. Richard Posner, for example, hypothesizes that commercial law transplants
will present fewer cross-cultural complications than constitutional law transplants.lvii
While this sort of division makes intuitive sense, I suspect that it also creates an overly
simplistic distinction. As Berkowitz pointed out concerning the circumstances of
transplantation (i.e., receptive versus unreceptive) and as Miller pointed out concerning
the viability of different types of transplants (i.e., the entrepreneurial versus the imposed),
a number of factors not intrinsic to the substantive content of the law can affect the
success of transplantation.
The autonomy of a legal transplant might be better compared to the autonomy of a
development agency, as described in Albert O. Hirschman’s Development Projects
Observed. lviii During the 1960’s, many developing countries created autonomous
agencies to carry out large-scale engineering projects. Proponents of these agencies
hoped that because engineering, like Watson’s legal profession, was a relatively
autonomous discipline, experts could carry out major projects with minimal need to
transform the broader society. Hirschman found, however, that while some autonomous
agencies were successful, many had unforeseen disadvantages. The agencies were more
likely to lack sustained political support. Because the outside society did not understand
and had little influence over their operation, autonomous agencies were on one hand seen
as biased toward a particular tribe or ethnic group and on the other hand seen as agents of
Western powers or the international elite. Many nations found that while it was easy to
establish an autonomous agency, it became hard for the agency to sustain successful
operation.lix
What would Taylor have to say about claims of legal autonomy and their criticism?
While he does not address the point directly in Modern Social Imaginaries, Taylor does
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make it clear that not all sectors of society necessarily share the all same social
imaginaries. The nobles who transformed themselves from warrior chieftains to
courtesans initially adjusted not the social imaginary of the entire society so much as their
own understanding of their role in society.lx The nobility’s evolving self-understanding
would, of course, have later repercussions for other elements of society, but the
connection between changes in their social imaginaries and those of society as a whole
were not obvious at the time. The same would presumably be true in the legal profession.
Watson acknowledges that part of the reason for the law’s autonomy has to do with the
Western legal profession’s social imaginary, i.e., their understanding of themselves as a
technocratic elite. Such a self-understanding creates distinct political interests relative to
the society at large, which, as Oscar Kahn-Freund notes, might differ according to the
specifics of the legal profession’s role in various countries.lxi Further, as many scholars
have noted, the social imaginary of the legal profession, and even its most sophisticated
jurisprudence, reflects not only the practice of lawyering itself, but also the various
practices that sustain the legal profession as part of the elite.lxii
Another, different view of “autonomy” in law and development is endorsed by Frank
Upham. In a recent article, Upham criticizes legal theorist Roberto Unger for engaging in
a project that in some ways seems much like Taylor’s. Unger described Japan as an
alternative form of modernity that he called “traditionalistic” and develops a theory of
Japanese law as “dualistic,” comprising both the formal legal code and various informal
aspects of dispute resolution. In doing so, as Upham notes, he does not actually look at
the content of Japanese law, Japanese legal debates, or the contributions of Japanese legal
theorists. The tendency for Western scholars studying non-Western societies, Upham
suggests, is to assume that culture is paramount and that institutions, politics, and
homegrown theories are considerably less interesting than those in the West.lxiii
Upham argues that because Western academics tend to find cultural difference more
interesting than the institutions and politics that they supposedly already know, their
understanding of what actually happens during a legal transplantation between Western
and non-Western countries is often naïve and condescending. Turning back to Unger, he
notes: “The idea that contemporary Japan is more bound by tradition than the United
States, Italy, Spain, Ireland, or any number of other countries, is bizarre to most students
of Japan, and yet Unger’s classification continues to be influential.”lxiv
Taylor actually shares Upham’s suspicion of the widespread prejudice that “culture” is
important to understanding the pre-modern and non-Western world, but not to
understanding the modern West itself. This is why he explores the examples of the
United States and France, to show that even among countries at the definitional center of
“the West,” there are important differences between social imaginaries. It is also why he
ends the book with the wish to advance the project of “provincializing Europe.”lxv
For Taylor, however, the answer to Western biases is not to emphasize politics and
institutions instead of culture, but to show that the two cannot be disentangled in practice.
Upham’s emphasis on politics and institutions suggests a propaganda model, where elites
deliberately shape the direction of society. Taylor by contrast understands the successful
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politician as one who can relate his or her agenda to the people’s social imaginary, but
asserts that the nature of political skills does not allow the politician discretion to reform
society on behalf of whatever agenda he or she desires. Taylor’s narration of the
increasingly violent and radical politics of the French Revolution suggests that the elites’
control of popular sentiment is often tenuous and contingent.lxvi Other examples from
law and development literature make the same point. In his analysis of Uzbek attitudes
toward anti-corruption reforms, Philip Nichols notes that when the Soviet Union
prohibited the practice of indigenous law, violations of the prohibition remained so
common that the Soviets had to set up special courts dealing only with the illegal practice
of local law. Despite more than 60 years of Soviet rule, Uzbek indigenous law remains
vital and key to understanding the Uzbek legal system.lxvii
The relative success of the Japanese elite compared with the French revolutionary elite or
the Soviet elite begs the question: what is the difference between Japan and these other
examples? Taylor’s distinction between the map and personal orientation gives us a clue.
Japanese politicians must have had a feel for what they were doing in Japanese society.
But this feel could not come through theorizing. They needed to be proficient players at
the level of the social imaginary, even though they could not possibly have had full
access to all the anthropological, sociological, and economic data necessary to construct a
full theoretical understanding of what they were doing. In psychological terms, they
could be viewed as operating at the “proximal level” of development – that is, at a level
higher than they are themselves capable of explaining.lxviii Like players of any game, an
effective political elite cannot be completely remove themselves from their implicit
understanding of their practices.lxix Adopting the viewpoint advocated by Taylor makes it
hard to imagine that a successful politician could take a completely instrumental view of
his or her shaping of public opinion.
V. Lessons From and For the Field
Michel de Montaigne famously announced that “by diverse means we arrive at the same
end.”lxx If Charles Taylor had to formulate the lesson of Modern Social Imaginaries in a
similarly pithy epigram, it would probably be “By diverse means we arrive at diverse
ends that superficially appear the same.” Or perhaps, “by diverse means and in order to
reach diverse ends, we grapple with similar problems.” Modern Social Imaginaries
situates itself well within law and development, participating in its debates and sharing its
theoretical concerns, but it does not offer a single pithy, transformative lesson for the
field. Nonetheless, I think it is possible to draw out and assess a few of the most
important implications of Taylor’s work.
First, as I noted above, Taylor’s work suggests that the success of a law and development
project depends on more than simply the rational public choice dynamics of key interest
groups. Speaking of the French Revolution, Taylor argues:
The murderous craziness of the revolutionary crisis cannot
be considered a kind of rhetorical froth thrown up by the
real battles for national survival, or between groups. We
have to allow for its centrality, even while recognizing that
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this rhetorical battle was bent into strange and frightening
shapes by the immense force field set up by popular
culture, its demands and expectations.lxxi
Thus, we should be suspicious of accounts that present culture as a mere instrument of
elite propaganda. Whether Marxist, Straussian, or neo-liberal, modern academics have
been victims of what Giambattista Vico called the “conceit of scholars” – the tendency to
impute the own standpoint as observers to the actors they are observing.lxxii Taylor’s
discussion of social imaginaries suggests that politics and the implementation of law are
currently much more tenuous and intuitive than scholars recognize.
Yet, Taylor would also preserve the role of national politics against the decrees of
international technocrats. While there is certainly an element of it that is aptly described
as “rent seeking,” the craft of politics involves much more than pandering to constituents’
pecuniary interests. The practice of local politicians, creatively borrowing from foreign
models and presenting their plans within the horizons of their societies’ social
imaginaries, cannot be understood as mere ornament to legal transplantation. On the
contrary, because it is through participatory politics that theories meet social imaginaries,
a real political process is an absolutely essential element.lxxiii
Second, Taylor’s concept of how social imaginaries make sense of people’s practices
suggests a powerful new systems approach to understanding moral and political norms.
In this, Taylor resembles anthropologist David Graeber, who proposed a theory of value
rooted partly in Jean Piaget’s concept of childhood egoism and partly in Marx’s notion of
value as the importance of our actions.lxxiv Both Taylor and Graeber present values,
moral and material, as consequences of a system of social perspectives. Thus, French
peasants and the king act out a stabilizing cycle when the peasants rise up against royal
ministers and are then pacified by the royal troops. Modern systems of value, such as the
commodity fetishism observed by Marx, develop from precisely the same forces.
Whether or not they recognize it, people participate through their moral orders in a series
of vicious or virtuous cycles.
This emphasis on the cognitive and systematic origins of value suggests new directions
for law and development research. Perhaps, as businesspeople have been taught to take a
systems approach to organizational projectslxxv, law and development practitioners could
best serve legal reformers and politicians by helping them to view social problems in
terms of systems of value. Such an approach could integrate the intuitive abilities of
politicians and the systematizing propensities of lawyers.
Third, the centrality of social imaginaries in shaping history does not disappear even in
the most modern societies. Modernity does not necessarily require that people reflect
theoretically on the bases of their culture. In fact, as Taylor suggests in the final chapter
of Modern Social Imaginaries, we in the West have only begun to understand the
particularity of our social imaginaries in the context of our historical and comparative
situation. That we still have a long way to go to “provincialize Europe” indicates not that
“Europe” once represented a universal, cosmopolitan culture, but that Europe is only now
becoming aware of its own horizons.
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The role of Modern Social Imaginaries in “provincializing Europe” might likewise
change the self-perception of reformers in developing countries. As Jonathan Miller and
Albert Hirschman both noted in different ways, local politicians and intellectuals often
have a dysfunctional relationship with laws that have been transplanted to their countries.
On one hand, they fear disturbing a prestigious model, which is viewed as legitimate
precisely because it was not an expression of their own culture. On the other hand, they
resent seeing themselves as instruments of a foreign regime that they didn’t create. The
idea of a social imaginary offers a way of addressing both fears. It suggests that whether
or not they want to, people integrate the law into their own social imaginary. Therefore,
the law, even a foreign model, if it is to be successful, cannot help but become a product
of their culture. The very practice of performing the law in the context of all other social
practices will require that the people themselves create an understanding of the law. And
this understanding is more important to their “ownership” of the law than the actual
origin of the legal text.
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